|Chapter:  [371 |[SMOKING (PUBLIC HEALTH) ORDINANCE |Gazette Number |Version Date|

| | [Long title [21 of 2006 [27/10/2006 |

To prohibit smoking in certain areas; to provide for the display of a health warning and other information on packets
or retail containers of tobacco products; to restrict tobacco advertising; to restrict the sale or giving of tobacco
products; to provide for the appointment, powers and duties of inspectors for the enforcement of certain
provisions of this Ordinance; and to provide for incidental and related matters.

(Amended 91 of 1994 s. 2; 21 of 2006 s. 3)

[Part 1, Part IV (except sections

11 and 12) and Part V } 13 August 1982
Section 11 } 15 November 1982
Part 11 and section 12 (except in

relation to advertisements by } 15 February 1983

way of neon signs)
Section 12 (in relation to

advertisements by way of } 15 May 1983
neon signs)
Part 111 } 15 August 1983 L.N. 314 of 1982]

(Originaly 58 of 1982)

[Section:  [1 [Short title 30/06/1997 |

PART |
PRELIMINARY

This Ordinance may be cited as the Smoking (Public Health) Ordinance.

[Section: |2 |Interpretation IL.N. 112 of 2011 |18/11/2011 |

Remarks:

For the saving and transitional provisions relating to the amendments made by the Resolution of the Legislative
Council (L.N. 130 of 2007), see paragraph (12) of that Resolution.

In this Ordinance, unless the context otherwise requires—
"advertisement” (JZ ) means any announcement to the public made or to be made in any manner;
"amusement game centre”" (GEELFE () means—
(8 an amusement game centre within the meaning of section 2(1) of the Amusement Game Centres
Ordinance (Cap 435);
(b) any placethat is the subject of an order under section 3(1)(a) of that Ordinance; or
(c) any areathat is specified in an order under section 3(1)(b) of that Ordinance; (Replaced 21 of 2006 s.
4)
"approved ingtitution” (£%#£[72<) means an approved institution within the meaning of section 2(1) of the Probation
of Offenders Ordinance (Cap 298); (Added 21 of 2006 s. 4)
"bar" (J4'E) means any place that is exclusively or mainly used for the sale and consumption of intoxicating liquors
as defined in section 53(1) of the Dutiable Commodities Ordinance (Cap 109); (Added 21 of 2006 s. 4)
"bathhouse" (& 2€) means a bathhouse—

(8) that iswithin the meaning of section 3(1) of the Commercial Bathhouses Regulation (Cap 132 sub. leg.
1); and
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(b) inrespect of which alicence granted under that Regulationisin force; (Added 21 of 2006 s. 4)

"bathing beach" (}7k ) means any bathing beach specified in the Fourth Schedule to the Public Health and Municipal
Services Ordinance (Cap 132); (Added 21 of 2006 s. 4)

"brand" (f#-1-), except in section 14(3), includes a brand product, that is to say a variety of a brand marketed as
having qualities differing from another variety of that brand,;

"child care centre" (%/]5.H7.(») means a child care centre within the meaning of section 2(1) of the Child Care
Services Ordinance (Cap 243); (Added 21 of 2006 s. 4)

"cigar" (&) means tobacco rolled up in tobacco, in such form as to be capable of immediate use for smoking;
(Added 91 of 1994 s. 3)

"cigarette” (/%) means tobacco rolled up in paper or in any other material except tobacco, in such form as to be
capable of immediate use for smoking;

"cigarette tobacco” (5 IE [ L) means tobacco packaged as being suitable for the making by the purchaser of
cigarettes for his own use;

"cinema"' (BB P%), "theatre” (EFE) and "concert hall" (7544 H%) mean—

(@ any building or part of a building used primarily as a cinema, theatre or concert hal, as the case may
be, whether or not it is being so used at the material time, other than the premises of any club,
association or other body in which films are exhibited, or plays or music performed for the benefit
primarily of the members thereof and their guests;

(b) any place of public entertainment licensed under the Places of Public Entertainment Ordinance (Cap
172) while open to the public on account of any concert, stage play, stage performance or other
musical, dramatic or theatrical entertainment or any cinematograph display; (Added 9 of 1992 s. 2)

"correctional facility" (2 E) means—

(@) any of the sites and buildings specified in the Schedul e to the Prisons Order (Cap 234 sub. leg. B);

(b) any of the buildings specified in the Schedul e to the Prisons (Hostel) Order (Cap 234 sub. leg. C); or

(c) an addiction treatment centre within the meaning of section 2 of the Drug Addiction Treatment Centres
Ordinance (Cap 244); (Added 21 of 2006 s. 4)

"domestic premises’ ({35%) means any premises that have been constructed to be used, and are used, as a private
dwelling; (Added 21 of 2006 s. 4)

"escalator" (H BEfjf#) means an escalator within the meaning of section 2(1) of the Lifts and Escalators (Safety)
Ordinance (Cap 327); (Added 21 of 2006 s. 4)

"hospital" (E£[7Z) means any establishment for the care of the sick, injured or infirm or those who require medical
treatment, including a nursing home—

(@ whether or not it is a hospita to which the Hospitals, Nursing Homes and Maternity Homes
Registration Ordinance (Cap 165) applies; or

(b) whether or not it is a public hospital within the meaning of section 2(1) of the Hospital Authority
Ordinance (Cap 113); (Added 21 of 2006 s. 4)

"indoor" (Z£ A]) means—

(@) having aceiling or roof, or a cover that functions (whether temporarily or permanently) as a ceiling or
roof; and

(b) enclosed (whether temporarily or permanently) at least up to 50% of the total area on al sides, except
for any window or door, or any closeable opening that functions as a window or door; (Added 21 of
2006 s. 4)

"inspector” (E¥£2) means an inspector appointed under section 15F; (Added 21 of 2006 s. 4)

"karaoke establishment" (557 OK 5 fft) means—

(@) akaraoke establishment within the meaning of section 2(1) of the Karaoke Establishments Ordinance

(Cap573); or

(b) akaraoke establishment referred to in section 3(1) of that Ordinance; (Added 21 of 2006 s. 4)

"mahjong-tin kau premises’ (JiifiiF K FLZZ %47 FlT) means any premises that are licensed under section 22 of the
Gambling Ordinance (Cap 148) for—
(a) theplaying therein of gamesin which mahjong tiles are used; or
(b) the playing therein of gamesin which tin kau tiles are used; (Added 21 of 2006 s. 4)
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"manager (&' ), in relation to a no smoking area or a public transport carrier, means—

(@) any person who is responsible for the management or is in charge or control of the no smoking area or
public transport carrier, and includes an assistant manager and any person holding an appointment
analogous to that of a manager or assistant manager; or

(b) in the case where there is no such person in relation to any premises, the owner of the premises;
(Replaced 21 of 2006 s. 4)

"massage establishment" (#%ZE[5¢) means a massage establishment—
(&) that iswithin the meaning of section 2 of the Massage Establishments Ordinance (Cap 266); and
(b) in respect of which alicence granted under that Ordinanceisin force; (Added 21 of 2006 s. 4)
"maternity home" (£ [52) means any premises used or intended to be used for the reception of pregnant women or
of women immediately after childbirth—

(@ whether or not it is a maternity home to which the Hospitals, Nursing Homes and Maternity Homes
Registration Ordinance (Cap 165) applies; or

(b) whether or not it is a maternity home that is run as part of a public hospital within the meaning of
section 2(1) of the Hospital Authority Ordinance (Cap 113), or managed or controlled by the Hospital
Authority established under that Ordinance; (Added 21 of 2006 s. 4)

"newspaper” (1)), "local newspaper" (A3t T]) and "printed document” (E[Ji S {4-) have the same meaning as
in the Registration of Local Newspapers Ordinance (Cap 268); (Amended 15 of 1987 s. 19)

"nicotineyield" (JE ] &) means the nicotine yield per cigarette rounded off to one decimal place and expressed in
milligrams; (Added 93 of 1997 s. 2)

"no smoking area" (Z% 1|} %1 ) means an area designated as a no smoking area under section 3; (Replaced 9 of
1992 s. 2. Amended 93 of 1997 s. 2; 21 of 2006 s. 4)

"pipe" (JE=}) means a receptacle or other device designed for use for smoking tobacco in a form other than as a
cigarette or cigar; (Added 91 of 1994 s. 3)

"pipe tobacco” (& ]/ EL) means tobacco packaged as being suitable for smoking in apipe; (Added 91 of 1994 s. 3)

"place of detention” (¥1J24 1 /5) means—

(8 aplace of detention specified in Schedule 2 to the Immigration (Places of Detention) Order (Cap 115
sub. leg. B); or

(b) aplace of detention within the meaning of section 2(1) of the Juvenile Offenders Ordinance (Cap 226);
(Added 21 of 2006 s. 4)

"place of refuge" (Y ¥ FfT) means a place of refuge within the meaning of section 2 of the Protection of Children and
Juveniles Ordinance (Cap 213); (Added 21 of 2006 s. 4)

"proof of identity" (54728 HH X {4+) means proof of identity for the purposes of Part IVA of the Immigration
Ordinance (Cap 115);

"public lift" (/~3HF[F#£) means a lift to which the public have access and includes any lift giving access to
separately occupied flats, offices or other units of accommodation and a hotel lift;

"public place" (N A7) means—

(& any place to which for the time being the public are entitled or permitted to have access, whether on
payment or otherwise; or

(b) acommon part of any premises notwithstanding that the public are not entitled or permitted to have
access to that common part or those premises; (Added 21 of 2006 s. 4)

"public pleasure ground" (2 x5 %415 1#1) means a public pleasure ground within the meaning of section 2(1) of the
Public Health and Municipal Services Ordinance (Cap 132); (Added 21 of 2006 s. 4)

"public swimming pool” (23 7237k ) means a public swimming pool within the meaning of section 2(1) of the Public
Health and Municipal Services Ordinance (Cap 132); (Added 21 of 2006 s. 4)

"public transport carrier" (23322858 T-H.) means any public bus, public light bus, taxi, train, light rail vehicle, car,
tramcar or ferry vessel mentioned in Schedule 1; (Added 9 of 1992 s. 2. Amended 21 of 2006 s. 4)

"publish”" (F1]&) in relation to an advertisement means making known an advertisement in any manner;

"reformatory school” (J&{L[E) means a reformatory school within the meaning of section 2 of the Reformatory

Schools Ordinance (Cap 225); (Added 21 of 2006 s. 4)
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"regulations’ (8 {51) means regulations under section 18;
"residential care home" (J72<) means—
(@) aresidential care home as defined by section 2 of the Residential Care Homes (Elderly Persons)
Ordinance (Cap 459); or
(b) aresidentia care home for PWDs as defined by section 2 of the Residential Care Homes (Persons with
Disabilities) Ordinance (Cap 613); (Added 12 of 2011 s. 29)
"restaurant premises’ (£ E& 5% FfT) means any premises on or from which thereis carried on—
(@ afactory canteen or restaurant within the meaning of section 31(2) of the Food Business Regulation
(Cap 132 sub. leg. X); or
(b) any other trade or business the purpose of which is for the sale or supply of meals or unbottled non-
acohalic drinks (including Chinese herb tea) for human consumption on the premises (whether or not
it is carried on by a person who is the holder of alicence under the Hawker Regulation (Cap 132 sub.
leg. Al)); (Replaced 21 of 2006 s. 4)
"retail container" (ZEEEEN)—
(@ inrelation to any cigarette, means a container suitable for the retail marketing of cigarette packets; or
(b) in relation to any cigar, pipe tobacco or cigarette tobacco, means a container suitable for the retail
marketing of cigar, pipe tobacco or cigarette tobacco; (Replaced 21 of 2006 s. 4)

"sde, sdl" (HHE ~ BF -+ 55 - £) includes the disposal by barter or raffling but excludes the disposal of
confiscated cigarettes without health warnings through auctions by the Government; (Added 93 of 1997 s. 2)

"school" (E24%) means a school within the meaning of section 3 of the Education Ordinance (Cap 279); (Added 21 of
2006 s. 4)

"Secretary” (f57£) means the Secretary for Food and Health; (Replaced L.N. 106 of 2002. Amended L.N. 130 of
2007)

"smoke" (IZ %) ~ (W F) means inhaling and expelling the smoke of tobacco or other substance;

"specified educational establishment” ($5HH 2 & /%) means any establishment specified in section 2 of the
Education Ordinance (Cap 279); (Added 21 of 2006 s. 4)

"stadium” (§& & 5) means a stadium within the meaning of section 2(1) of the Public Health and Municipal Services
Ordinance (Cap 132); (Added 21 of 2006 s. 4)

"tar yield" (FE7Hi=) meansthe tar yield per cigarette rounded off to the nearest milligram; (Added 93 of 1997 s. 2)

JON

"tobacco advertisement” (JE & ) has the meaning assigned to it by section 14. (Added 91 of 1994 s. 3)
"tobacco product” (& &L 5) means any cigarette, cigarette tobacco, cigar or pipe tobacco; (Added 93 of 1997 s. 2)
"trade mark" (F1Z) has the same meaning as in section 3 of the Trade Marks Ordinance (Cap 559); (Added 93 of
1997 s. 2. Amended 35 of 2000 s. 98)
"treatment centre" (J5% (1) means a treatment centre within the meaning of section 2 of the Drug Dependent
Persons Treatment and Rehabilitation Centres (Licensing) Ordinance (Cap 566); (Added 21 of 2006 s. 4)
"workplace" (‘T_{E#l77) means aplace—
(&) thatisoccupied for conducting a business or non-profit making undertaking; and
(b) in which natural persons work in the course of any self-employment, employment or engagement
(whether for income or not),
including any part of the place that is set aside for use by those persons during any interval for taking a meal or
rest. (Added 21 of 2006 s. 4)
(Amended 9 of 1992 s. 2; 91 of 1994 s. 3; 21 of 2006 s. 4; 12 of 2011 s. 29)

[Section:  [3 |Prohibition on smoking in certain designated areas 21 of 2006 |01/01/2007 |

PART I1
NO SMOKING AREAS

(1) Theareasdescribed in Part 1 of Schedule 2 are designated as no smoking areas. (Replaced 21 of 2006 s. 5)
(1AA) Subsection (1) does not apply to the exempt areas described in Part 2 of Schedule 2. (Added 21 of 2006
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s. 5)

(1AB) The Director of Headth may, by notice published in the Gazette, designate as a no smoking area the
whole or a part of-

(@) any areathat consists of the termini of 2 or more modes of public transport and is used for effecting
and facilitating interchange between them; or

(b) any bus terminus of more than one specified route as defined in section 2 of the Public Bus Services
Ordinance (Cap 230). (Added 21 of 2006 s. 5)

(1A)-(1C) (Repealed 21 of 2006 s. 5)

(2) No person shall smoke or carry alighted cigarette, cigar or pipein ano smoking area.

(2A) Subsection (2) does not prevent a person from smoking or carrying alighted cigarette, cigar or pipeif heis
exempt from that subsection under Schedule 5. (Added 21 of 2006 s. 5)

(3) The manager of a no smoking area or any person authorized in that behalf by any such manager may, in
respect of any person who appears to be contravening subsection (2)-

() after indicating that the person is smoking or carrying alighted cigarette, cigar or pipe, as the case may
be, in ano smoking areain contravention of subsection (2), require the person to extinguish the lighted
cigarette, cigar or pipe;

(b) where the person fails to extinguish the lighted cigarette, cigar or pipe, require him-

(i) togive his name and address and to produce proof of identity; and
(if) toleavethe no smoking area;
(c) where the person fails, as required under paragraph (b)-
(i) togive his name and address and to produce proof of identity; or
(ii) toleavethe no smoking area,
remove him from the no smoking area by the use of reasonable force if necessary and detain him and
call for the assistance of a police officer to assist in the enforcement of this section.

(4) Where a person is, under subsection (3), required to leave a no smoking area, removed from a no smoking
area or detained, he shall not be entitled to a refund of any admission fee or money paid by him for entry into the
premises or building in which the no smoking areais situated.

(5) For the avoidance of doubt, it is declared that subsections (1) and (1AB) apply to any premises that are
owned or occupied by, or under the management and control of, the Government. (Added 21 of 2006 s. 5)

(Replaced 9 of 1992 s. 3)

[Section: |4 |Prohibition on smoking in public transport carriers | |30/06/1997 |

(1) No person shall smoke or carry alighted cigarette, cigar or pipe in a public transport carrier.

(2) The driver, conductor, inspector, ticket collector or manager of any public transport carrier or any person
authorized in that behalf by any such manager may, in respect of any person who appears to be contravening
subsection (1)- (Amended 68 of 1995 s. 39)

(a) after indicating that the person is smoking or carrying alighted cigarette, cigar or pipe, as the case may
be, in a public transport carrier in contravention of subsection (1), require the person to extinguish the
lighted cigarette, cigar or pipe;

(b) where the person fails to extinguish the lighted cigarette, cigar or pipe, require him-

(i) togive hisname and address and to produce proof of identity; and
(ii) toleavethe public transport carrier;
(c) wherethe person fails, as required under paragraph (b)-
(i) togive hisname and address and to produce proof of identity; or
(ii) toleavethe public transport carrier,
remove him from the public transport carrier by the use of reasonable force if necessary and detain
him and call for the assistance of a police officer to assist in the enforcement of this section.

(3) Where aperson is, under subsection (2), required to leave a public transport carrier, removed from a public
transport carrier or detained, he shall not be entitled to a refund of any money paid by him for carriage by the public
transport carrier.

(Replaced 9 of 1992 s. 3)
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|Section: |5 |(Repealed 21 of 2006 s. 6) 21 of 2006 |01/01/2007 |

[Section:  [6 |(Repealed 9 of 1992 s. 4) | 130/06/1997 |
[Section:  [6A |(Repealed 21 of 2006 s. 7) 21 of 2006 |01/01/2007 |
[Section: |7 |Offences under Part 1 21 of 2006 |01/01/2007 |

(1) Any person who contravenes section 3 or 4 commits an offence and is liable on summary conviction to a
fine of $5000.

(2) Any person who fails to give his name and address or to produce proof of identity when required to do so
under section 3(3) or 4(2) or who then gives afalse or misleading name or address commits an offence and isliable on
summary conviction to afine at level 3.

(3)-(4) (Repealed 21 of 2006 s. 8)

(Amended 9 of 1992 s. 5; 93 of 1997 s. 5)

[Section:  [8 |Sales of cigarettes and tobacco products |L.N. 149 of 1999 [16/07/1999 |

PART I11

SALES OF TOBACCO PRODUCTS
(Amended 91 of 1994 s.5)

(1) No person shall sell, offer for sale or possess for the purposes of sale any cigarettes unless-
(@) they arein apacket of at least 20 sticks; and
(b) the packet thereof and, if the packet is within a retail container, the container also, bear in the
prescribed form and manner-
(i) aheath warning;
(ii) thetar and nicotineyields. (Replaced 93 of 1997 s. 6)
(2) Nothing in this section or in section 8A or 9 shall apply to anything done in relation to cigarettes, cigarette
tobacco, cigars or pipe tobacco which are held- (Amended 9 of 1992 s. 6; 91 of 1994 s. 6)
(& inbond; or
(b) by amanufacturer of tobacco products,
for export from Hong Kong.

Section: 8A Prohibition on sale of cigarette with atar yield exceeding 17  |L.N. 149 of 1999 |16/07/1999
milligrams

(1) No person shall sell, offer for sale or possess for the purposes of sale any cigarette containing an amount of
tar exceeding 17 milligrams.

(2) A certificate purporting to be under the hand of the Government Chemist and stating that a cigarette
contains an amount of tar exceeding 17 milligrams shall be evidence of the facts stated in the certificate as at the date
of such certificate and shall be received in evidence without further proof.

(Added 9 of 1992 s. 7. Amended 93 of 1997 s. 7)

Section: 8B Prohibition on sale of tobacco products from avending L.N. 124 of 1998 |01/04/1998
machine

No person shall sell or offer for sale any tobacco product from a vending machine.
(Added 93 of 1997 s. 8)
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[Section: |9 |Sale of cigar, pipe tobacco or cigarette tobacco |21 of 2006 [27/10/2006 |

No person shall sell, offer for sale or possess for the purposes of sale any cigar, pipe tobacco or cigarette tobacco
unlessitisin aretail container that bears a health warning in the prescribed form and manner.
(Replaced 91 of 1994 s. 7. Amended 21 of 2006 s. 10)

[Section:  [10 |Offences under Part 111 |21 of 2006 [27/10/2006 |

(1) Any person who contravenes section 8, 8A, 8B or 9 commits an offence and is liable on summary
convictionto afineat level 5. (Amended 93 of 1997 s. 9; 21 of 2006 s. 11)

(1A)In any proceedings for a contravention of section 8A it shall be a defence for the person charged to prove
that he did not know and had no reason to believe that any cigarette to which the proceedings relate contained an
amount of tar exceeding 17 milligrams. (Added 9 of 1992 s. 8)

(2) Any manufacturer of cigarettes or his agent and any wholesale distributor of cigarettes who sells, offers for
sale or possesses for the purpose of sale any cigarettes to which section 8 applies which have on their packet or retall
container atar yield or nicotine yield which, having regard to any determination under section 16 and the regulations,
isincorrect, commits an offence and is liable on summary conviction to afine at level 5. (Amended 21 of 2006 s. 11)

(3) Any manufacturer of tobacco products or his agent, or any wholesale distributor of tobacco products, who
sells, offers for sale or possesses for the purpose of sale any tobacco product to which section 8 or 9 applies commits
an offence if any packaging of the product (including any packet, retail container, wrapping, and any label attached to
or printed on the packaging or the product)—

(@) bears any term, descriptor, trademark, figurative or any other sign that is likely to create an erroneous
impression that the product is less harmful to health than other tobacco products the packaging of
which does not bear such term, descriptor, trademark, figurative or sign; or

(b) promotes the product by any means that is false, misleading, deceptive or likely to create an erroneous
impression about its characteristics, health effects, hazards or emissions. (Replaced 21 of 2006 s. 11)

(4) A person who commits an offence under subsection (3) is liable on summary conviction to afine at level 5.
(Added 21 of 2006 s. 11)

(Amended 9 of 1992 s. 8; 93 of 1997 s. 9)

|Section:  [10A  [Seizure and forfeiture |L.N. 149 of 1999 [16/07/1999 |

(1) A person holding an office specified in Schedule 1 to the Customs and Excise Service Ordinance (Cap 342)
may without warrant seize, remove and detain for the purpose of proceedings under this Part-

(@ any packet or retail container of cigarettes, cigarette tobacco, cigars or pipe tobacco- (Amended 91 of
1994 s. 8)

(i)  which does not bear a health warning or, where required, the tar and nicotine yields, in the form
and manner required by section 8 or 9; or

(i) which that person reasonably suspects may contain any cigarette containing an amount of tar
exceeding 17 milligrams; (Replaced 9 of 1992 s. 9. Amended 93 of 1997 s. 10)

(aa) any packet of cigarettes which contains less than 20 sticks of cigarettes;, (Added 93 of 1997 s. 10)

(b) the contents of such packet or container;

(c) any receptacle in which such packet or container is contained;

(ca) any vending machine or tobacco product in connection with an offence under section 8B; (Added 93
of 1997 s. 10)

(d) anything which appears to that person to be evidence of an offence under this Part.

(1A)A person holding an office specified in Schedule 1 to the Customs and Excise Service Ordinance (Cap 342)
may without warrant seize, remove and detain for the purpose of proceedings under this Part-

(8 any cigarette not contained in any packet or retail container whether or not referred to in subsection
(1(a and which that person reasonably suspects may contain an amount of tar exceeding 17
milligrams; (Amended 93 of 1997 s. 10)

(b) any receptacle in which such cigarette is contained;

(c) anything which appears to that person to be evidence of an offence under this Part. (Added 9 of 1992
s. 9)
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(2) Subject to subsection (4), any article seized under subsection (1) or (1A) may be retained in the custody of
the Commissioner of Customs and Excise until either proceedings under this Part are completed or it is decided that no
such proceedings shall be brought.

(3) For the purposes of section 16 of the Dutiable Commodities Ordinance (Cap 109) (which relates to
obstruction of a member of the Customs and Excise Service) as read with section 46 of that Ordinance, any article
seized under subsection (1) or (1A) shall be deemed to have been seized in pursuance of a power conferred by that
Ordinance.

(4) A magistrate may, on the application of the Commissioner of Customs and Excise, order the forfeiture of
any article mentioned in subsection (1)(a), (aa), (b), (c) or (ca) or (1A)(a) or (b), whether or not any person is
convicted of any offence under this Part, on the grounds that an offence under this Part has been committed in relation
to such article or that such article may not lawfully be sold or possessed for the purposes of sale in Hong Kong:
(Amended 93 of 1997 s. 10)

Provided that the magistrate shall not order such forfeiture unless he is first satisfied that all persons with an
interest in such article have, in so far as is reasonably practicable, had the opportunity of making representations
thereon to the magistrate or that no such persons can, after reasonable inquiry, be found.

(5) Any article forfeited under subsection (4) shall be destroyed or disposed of in the same manner as any
article forfeited under sections 48, 48A and 48C of the Dutiable Commodities Ordinance (Cap 109), and the
provisions of sections 49 and 50 of that Ordinance shall apply in relation to articles forfeited under subsection (4) as
they do to articles forfeited under sections 48, 48A and 48C of that Ordinance. (Amended 70 of 1993 s. 7)

(Added 52 of 1983 s. 2. Amended 9 of 1992 s. 9)

[Section:  [11 | Tobacco advertisements in printed publications [21 of 2006 |01/01/2007 |

PART IV

TOBACCO ADVERTISING
(Amended 91 of 1994 s. 9)

(1) No person shall print, publish or cause to be published a tobacco advertisement in a printed publication to
which this section applies. (Replaced 93 of 1997 s. 11)
(2) Thissection appliesto-
(@ any local newspaper;
(b) any printed document printed, published or distributed in Hong Kong. (Replaced 93 of 1997 s. 11.
Amended 21 of 2006 s. 13)
(3) Nothing in this section or section 12 shall apply in relation to a tobacco advertisement in a printed
publication that is published for the tobacco trade or as the "in house" magazine of any company engaged in that trade.
(Amended 21 of 2006 s. 13)

[Section:  [12 INo display of tobacco advertisement |21 of 2006 |01/11/2009 |

(1) No person shall-
(@) display or cause to be displayed; or
(b) publish or distribute for the purpose of display or cause to be published or distributed for the purpose
of display,
any tobacco advertisement in writing or other permanent or semi-permanent form.
(2)-(3) (Repealed 21 of 2006 s. 14)
(4) Subsection (1) does not apply to any tobacco advertisement which-
(8 isinor uponany premises-
(i) of any manufacturer of tobacco products or any wholesale dealer dealing in tobacco products;
and
(i) which are used for the manufacturing of tobacco products or for the purpose of dealing by
wholesale in tobacco products; and
(b) isnot visible from outside the premises.
(5) The tobacco advertisement mentioned in subsection (4) is not required to bear a health warning or the tar
and nicotine yields.
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(Replaced 93 of 1997 s. 12)

Section: 13 Prohibition on broadcast of tobacco advertisement by radio or |L.N. 124 of 1998 |01/04/1998
visual images

No person shall broadcast a tobacco advertisement- (Amended 91 of 1994 s, 12)
(@ by the transmission of sound by means of radio waves; or
(b) by the transmission of visual images or sound by wireless or otherwise than by wireless,
intended for general reception by members of the public. (Amended 93 of 1997 s. 13)
(Replaced 9 of 1992 s. 11)

|Section:  [13A  |Prohibition on exhibition of tobacco advertisement by film | 130/06/1997 |

(1) No person shall exhibit atobacco advertisement by film. (Amended 91 of 1994 s. 13)
(2) In this section "exhibit" (_-Hft) and "film" (85&%) mean, respectively, exhibit and film within the meaning
of section 2 of the Film Censorship Ordinance (Cap 392).
(Added 9 of 1992 s. 11)

Section: 13B Prohibition on placing of tobacco advertisement on the 36 of 2000 16/06/2000
Internet

(1) No person shall place or cause to be placed a tobacco advertisement on the Internet.
(2) For the avoidance of doubt, a holder of a Public Non-Exclusive Telecommunications Service Licence
granted under the Telecommunications Ordinance (Cap 106) shall not be responsible for- (Amended 36 of 2000 s. 28)
(a8 any content placed on the Internet by a user and made available for the use of another user unless the
holder has knowledge of such content and can reasonably be expected to block the use of such content
or require amendment of such content; or
(b) any such content to which the holder only provides access, including the automatic and temporary
storage of such content by the holder due to the request of a user.
(3) Subsection (1) shall not apply to any tobacco advertisement which is contained in any private
correspondence on the Internet and is not for commercial purposes.
(Added 93 of 1997 s. 14)

[Section:  [14 [Meaning of tobacco advertisement |21 of 2006 |01/01/2007 |

(1) For the purposes of this Part an advertisement is a tobacco advertisement if it-
(8 contains any express or implied inducement, suggestion or request to purchase or smoke cigarettes,
cigarette tobacco, cigars or pipe tobacco; (Amended 93 of 1997 s. 15)
(b) relates to smoking in terms which are calculated, expressly or impliedly, to promote or encourage the
use of cigarettes, cigarette tobacco, cigars or pipe tobacco; or (Amended 93 of 1997 s. 15)
(c) illustrates or mentions smoking or cigarettes, cigarette tobacco, cigars or pipe tobacco or their
packages or qualities. (Added 93 of 1997 s. 15)
(1A)Notwithstanding subsection (1)(c), an advertisement is not regarded as a tobacco advertisement if its
purpose isto discourage smoking. (Added 93 of 1997 s. 15)
(2) Subject to subsections (3) to (5), where-
(@ an advertisement; or
(b) any object, other than a tobacco product, which is displayed to the public, whether for sale or
otherwise, in the course of conducting any business or providing any service,
includes the name or trade name of any person associated with the marketing of any tobacco product, or any trade
mark or brand name of atobacco product, or any pictorial device or part thereof commonly associated therewith, then
the advertisement or object shall be deemed to be atobacco advertisement. (Replaced 93 of 1997 s. 15)
(3) Subsection (2) shall not apply to any advertisement or abject if the name, trade name, trade mark, brand
name or pictorial device or part thereof mentioned in that subsection- (Amended 21 of 2006 s. 15)
(8 isincluded exclusively for-
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(i) anon-tobacco product or service; or
(if)  job recruitment purposes,; and

(b) does not form a prominent part of the advertisement or object. (Replaced 93 of 1997 s. 15. Amended
21 of 2006 s. 15)

(4) If the conditions set out in subsection (4A) are satisfied, subsection (2) shall not apply to any advertisement
or abject which includes- (Amended 21 of 2006 s. 15)

(8 the name of any company or body corporate associated with the manufacture or marketing of any
tobacco product; or

(b) any nameidentified with the trade name or brand name of any tobacco product, in association with any
product not being tobacco. (Added 93 of 1997 s. 15. Amended 21 of 2006 s. 15)

(4A) The conditions mentioned in subsection (4) are-

(& that the name mentioned in that subsection is included as the sponsor of an event or for congratulating
another person or thing on an achievement of, or event relating to, such person or thing;

(b) that the name does not form a prominent part of the advertisement or object; and

(c) that the advertisement or object does not mention the words "cigarette", "cigarettes’, "smoking",
"tobacco", "cigar", "cigars', "pipe" or "pipes' or " fE", "I A", EEE", "FHAn" or "EL". (Added
21 of 2006 s. 15)

(5) Notwithstanding subsection (2), any accidental or incidental appearance of any tobacco product or the trade
mark, trade name, brand name or logo of any tobacco product where no valuable consideration has been or is intended
to be given for such appearance is not atobacco advertisement. (Added 93 of 1997 s. 15)

(6) The display of the following at any premises where tobacco products are offered for sale is not a tobacco
advertisement-

(@ one price marker for one type of tobacco product offered for sale in the premises that-
(i) contains only the name and price of that type of tobacco product; and
(i) isof asize-
(A) not greater than the size of the price marker of any of the non-tobacco products offered for
sadein the premises; and
(B) not greater than 50 square centimetres,
(b) one priceboard if-
(i) itlistsonly the names and prices of the tobacco products offered for sale in the premises;
(if) itisof asize not greater than 1500 square centimetres,
(iii) each item on the board containing the name and price of one type of tobacco product is of asize
not greater than 50 square centimetres; and
(iv) it bearsaheath warning in the prescribed form and manner; or
(c) inthe case of ashop in which nothing except cigars and cigar accessories are offered for sale, 3 sets of
catalogues, each listing only the names and prices of the cigars offered for sale in the shop. (Replaced
21 of 2006 s. 15)
(Amended 91 of 1994 s. 14)

[Section:  [14A  |Removal and disposal of tobacco advertisement |21 of 2006 [27/10/2006 |

(1) An inspector may, without payment for it, remove or cause to be removed any tobacco advertisement or
advertising structure in respect of which he reasonably suspects that an offence under this Ordinance has been or is
being committed. (Amended 21 of 2006 s. 16)

(2) A magistrate may, on an application of the Secretary or an inspector, order the disposal of any tobacco
advertisement or advertising structure removed under subsection (1), whether or not any person is convicted of any
offence under this Ordinance, on the grounds that an offence under this Ordinance has been or is being committed in
relation to such advertisement or structure. (Amended 21 of 2006 s. 16)

(3) The magistrate shall not order such disposal unless he is first satisfied that all persons with an interest in
such advertisement or structure have, in so far as is reasonably practicable, had the opportunity of making
representations thereon to the magistrate or that no such persons can, after reasonable inquiry, be found.

(4) The Government may recover the costs of the removal or disposal from the proprietor of the brand of
tobacco product which is mentioned in the tobacco advertisement or advertising structure removed under subsection
(2) or from the owner of such advertisement or structure.

(Added 93 of 1997 s. 16)
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[Section:  [15 |Offences under Part IV |21 of 2006 [27/10/2006 |

(1) Any person who contravenes section 11(1), 12(1), 13, 13A or 13B commits an offence and is liable on
summary conviction to afine at level 5 and, in the case of a continuing offence, to a further penalty of $1500 for each
day during which the offence continues. (Amended 9 of 1992 s. 13; 93 of 1997 s. 17; 21 of 2006 s. 17)

(2) Inany proceedings for a contravention of section 11(1) it shall be a defence for the person charged to prove
that the advertisement to which the proceedings relate was printed or published in such circumstances that he did not
know and had no reason to believe he was taking part in the printing or publication thereof.

|Section:  [15A  |Prohibition on selling or giving of tobacco products, etc. |21 of 2006 |01/01/2007 |

PART IVA

PROHIBITION ON SELLING OR GIVING OF
TOBACCO PRODUCTS
(Amended 93 of 1997 s. 18)

(1) No person shall sell any cigarette, cigarette tobacco, cigar or pipe tobacco to any person under the age of 18
years.

(2) No person shall, for the purposes of promotion or advertisement, give any cigarette, cigarette tobacco, cigar
or pipe tobacco to any person. (Amended 93 of 1997 s. 19)

(3) No person shall-

(@) sdl, offer for sale or give atobacco product to any person in exchange for atoken;

(b) giveto any person atobacco product as a prize in any event or competition;

(c) give valuable consideration to any individual in order to induce him to buy a particular tobacco
product or otherwise to promote to him that tobacco product;

(d) sdl, offer for sade or possess for the purposes of sale a tobacco product which includes or is
accompanied by agift;

(e) sdl, offer for sdle or possess for the purposes of sale a tobacco product which includes or is
accompanied by a token, stamp or raffle ticket, which may be exchanged for a gift, prize or discount
on any product;

(f) sdl, offer for sale or possess for the purposes of sale a non-tobacco product which includes or is
accompanied by atobacco product as a gift; (Amended 21 of 2006 s. 18)

(fa) sdll, offer for sale or possess for the purposes of sale a tobacco product and a non-tobacco product as a
singleitem; or (Added 21 of 2006 s. 18)

(g) giveto any person any object which contains the name or trade name of any person associated with the
marketing of cigarettes, cigarette tobacco, cigars or pipe tobacco or contains any trade mark or brand
name of atobacco product or any pictorial device or part thereof commonly associated therewith, and
which isintended to be shown in public. (Added 93 of 1997 s. 19)

(Added 91 of 1994 s. 15)

[Section:  [15B [Display of sign when offering tobacco products for sale, etc.  |L.N. 124 of 1998 [01/07/1998 |

(1) Any person offering for sale, or promoting the sale, purchase, smoking or use of, cigarettes, cigarette
tobacco, cigars or pipe tobacco shall place and keep in place in a prominent position at his premises or at the place of
promotion a sign in English and Chinese to indicate that no cigarette, cigarette tobacco, cigar or pipe tobacco may be
sold to any person under the age of 18 years or given to any person. (Amended 93 of 1997 s. 20)

(2) A sign required by subsection (1) shall be of the prescribed description and shall be maintained in legible
condition and good order by the person offering for sale, or promoting the sale, purchase, smoking or use of,
cigarettes, cigarette tobacco, cigars or pipe tobacco.

(Added 91 of 1994 s. 15)
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|Section:  [15C |Offences under Part IVA L.N. 124 of 1998 [01/07/1998 |

() Any person who contravenes section 15A or 15B commits an offence and is liable on summary conviction
toafineat level 4.

(2) It shal be adefence to a charge under section 15A of selling any cigarette, cigarette tobacco, cigar or pipe
tobacco to a person under the age of 18 years to prove that at the time the offence is alleged to have been committed,
the person charged inspected an identity card or passport purporting to be the identity card or passport of the person
under the age of 18 years and believed on reasonable grounds that such person was not under the age of 18 years.
(Amended 93 of 1997 s. 21)

(Added 91 of 1994 s. 15)

[Section:  [15D [Interpretation | 130/06/1997 |

For the purposes of this Part "promotion or advertisement" (#2545 {&) means a promotion or advertisement
intended as an inducement to purchase, smoke or encourage the use of cigarettes, cigarette tobacco, cigars or pipe
tobacco, whether or not with reference to a particular brand.

(Added 91 of 1994 s. 15)

|Section:  |15E |Interpretation of Part VB 21 of 2006 [27/10/2006 |

PART IVB
PROVISIONS RELATING TO INSPECTORS

In this Part—
"relevant offence” (5 R#3E{T) means any offence under this Ordinance other than an offence under Part 111;

"relevant provision" (5 {5 ) means any provision of this Ordinance other than a provision of Part I11.
(Part 1VB added 21 of 2006 s. 19)

|Section:  [15F | Appointment of inspectors 21 of 2006 [27/10/2006 |

The Secretary may appoint in writing any public officer to be an inspector to exercise any of the powers and
perform any of the duties conferred or imposed on an inspector by this Ordinance.
(Part IVB added 21 of 2006 s. 19)

|Section:  [15G  |General powers and duties of inspectors 21 of 2006 [27/10/2006 |

(1) Without limiting any other provisions of this Ordinance, an inspector may, subject to subsections (2) and
(3) and on production of his authority as an inspector if requested, do all or any of the following—
(& at any time enter any place in which the inspector reasonably suspects that a relevant offence has been
or is being committed;
(b) at any reasonable time enter and inspect a no smoking area in a public place for the purpose of
ascertaining whether the relevant provisions are complied with;
(c) seize any thing that appears to the inspector to be evidence of any relevant offence;
(d) require any person to give his name and address and to produce proof of identity if the inspector
reasonably suspects that the person has committed a relevant offence;
(e) take photographs or make sound or video recording for the purpose of obtaining evidence in
connection with any relevant offence;
(f) require any person to produce for inspection documents or records under the control of the person for
the purpose of enabling the inspector to ascertain whether the relevant provisions are complied with;
(g) make copies of all or any part of any such documents or records,
(h) require any person to provide the inspector with such assistance or information as is reasonably
necessary to enable the inspector to exercise any power or perform any duty conferred or imposed by
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this Ordinance.
(2) Aninspector shall not enter under subsection (1)(a)—
(8 any domestic premises; or
(b) any correctional facility without the approval of the Commissioner of Correctional Services.
(3) Aninspector shall not enter under subsection (1)(b) any public place that is a common part of any premises
to which the public are not entitled or permitted to have access.
(4) A person who wilfully obstructs an inspector who is in the exercise of a power or the performance of a duty
conferred or imposed by this Ordinance commits an offence and is liable on summary conviction to afine at level 3.
(5) A person who fails to give his name and address or to produce proof of identity when required to do so
under subsection (1)(d), or who then gives a false or misleading name or address commits an offence and is liable on
summary conviction to afine at level 3.
(Part 1VB added 21 of 2006 s. 19)

|Section:  [15H |Disposal of property seized by inspectors |21 of 2006 |27/10/2006 |

If an inspector seizes any property while exercising a power or performing a duty conferred or imposed by this
Ordinance, section 102 of the Criminal Procedure Ordinance (Cap 221) shall apply as if the inspector were the police
within the meaning of that section and such property were property that had come into possession of the police in
connection with a criminal offence.

(Part 1VB added 21 of 2006 s. 19)

|Section:  [15l |Inspectors not personally liable for certain acts and omissions |21 of 2006 [27/10/2006 |

(1) An inspector is not personaly liable for any act done or omitted to be done by the inspector while
exercising a power or performing a duty conferred or imposed by this Ordinance if the inspector did the act or omitted
to do the act in the honest belief that the act or omission was required or authorized by or under this Ordinance.

(2) Subsection (1) does not affect any liability that the Government may have because an inspector has done an
act or omitted to do an act to which that subsection applies.

(Part IVB added 21 of 2006 s. 19)

[Section:  [16 |Evidence of tar and nicotine yields [L.N. 149 of 1999 |16/07/1999 |

PART V
SUPPLEMENTARY

(1) The Government Chemist may from time to time analyse any cigarette for the purpose of determining itstar
and nicotine yields for the purposes of this Ordinance and may publish the result of any such analysis.

(2) The determination of the Government Chemist under subsection (1) as published by him shall be evidence
of the tar and nicotine yields of the brand of cigarettes from which the cigarette analysed was taken subject to such
conditions or limitations as may be prescribed; and any publication purporting to be a determination so published shall
be deemed to be such a determination unless and until the contrary is proved.

(3) The power of a member of the Customs and Excise Service to take samples of any goods to which the
Dutiable Commodities Ordinance (Cap 109) applies conferred by section 11(1)(d) of that Ordinance shall extend to
the taking of samples of cigarettes for analysis by the Government Chemist for the purposes of this section.

(Amended 93 of 1997 s. 22)

|Section:  |16A |Amendment of Schedules |L.N. 130 of 2007 |01/07/2007 |

Remarks:
For the saving and transitional provisions relating to the amendments made by the Resolution of the Legislative
Council (L.N. 130 of 2007), see paragraph (12) of that Resolution.

The Secretary may by order published in the Gazette amend the Schedules.
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(Added 9 of 1992 s. 14. Amended 80 of 1997 s. 22; L.N. 106 of 2002; L.N. 130 of 2007)

[Section:  [17 |(Had its effect) | 130/06/1997 |

(Had its effect)

[Section:  [18 |Regulations and Orders 21 of 2006 |01/01/2007 |

(1) The Chief Executive in Council may make regulations for all or any of the following matters- (Amended
60 of 2000 s. 3)
(8) prescribing anything required or permitted to be prescribed under this Ordinance;
(b) prescribing the manner in which the tar and nicotine yields of a cigarette are to be determined;
(Replaced 93 of 1997 s. 23)
(c) requiring notification of anything done by any person which may be relevant to the tar and nicotine
yields of cigarettes and imposing penalties not exceeding afine at level 3 for a failure to comply with
such requirement; (Amended 9 of 1992 s. 15)
(d) excepting any tobacco advertisement from the provisions of Part 1V either absolutely or subject to such
exceptions as may be prescribed; and
(e) for the better carrying into effect of this Ordinance.
(2) Subject to the regulations, the Secretary may by order in the Gazette prescribe al or any of the following
matters—
(& theform (including specifications) of —
(i) (Repealed 21 of 2006 s. 20)
(i) any health warning; and
(iii) any indication of tar and nicotine yields;
(b) the manner in which any of the matters referred to in paragraph (@) isto be displayed. (Replaced 21 of
2006 s. 20)
(Amended 93 of 1997 s. 23)

Section: 19 Transitional provisions relating to Smoking (Public Health) |21 of 2006 27/10/2006
(Amendment) Ordinance 2006

Schedule 6 provides for the transitional arrangements relating to the Smoking (Public Health)(Amendment)
Ordinance 2006 (21 of 2006).
(Added 21 of 2006 s. 41)

Schedule: |1 PUBLIC TRANSPORT CARRIERS WHERE SMOKING IS |L.N. 200 of 2007 |02/12/2007
PROHIBITED
[section 2]
Item Type of carrier
1 A public bus operated under a franchise granted under the Public Bus Services Ordinance (Cap 230).
2. A public bus operated under a passenger service licence for the purposes of -

(@) atour service;
(b) aninternational passenger service;
(c) ahotel service;
(d) astudent service;
(e) anemployees service;
(f) aresidents service;
(g9 amultiple transport service; or
(h) any other service approved by the Commissioner for Transport,
under the Road Traffic Ordinance (Cap 374) other than when hired to any person under regulation 38 of the

Cap 371 - SMOKING (PUBLIC HEALTH) ORDINANCE 14



6A.

TA.

10.

Road Traffic (Public Service Vehicles) Regulations (Cap 374 sub. leg. D).

A public light bus within the meaning of the Road Traffic Ordinance (Cap 374) other than when hired to
any person under regulation 38 of the Road Traffic (Public Service Vehicles) Regulations (Cap 374 sub.

leg. D).

A registered taxi within the meaning of the Road Traffic Ordinance (Cap 374) other than when hired to
any person under regulation 38 of the Road Traffic (Public Service Vehicles) Regulations (Cap 374 sub.

leg. D).
A train operated on the Mass Transit Railway under the Mass Transit Railway Ordinance (Cap 556).
(Amended 13 of 2000 s. 65)

A train operated on the Kowloon-Canton Railway under the Kowloon-Canton Railway Corporation
Ordinance (Cap 372) at any time outside the Concession Period within the meaning of section 2(1) of the
Mass Transit Railway Ordinance (Cap 556). (Amended 11 of 2007 s. 36)

A train operated on the KCRC Railway within the meaning of section 2(1) of the Mass Transit Railway
Ordinance (Cap 556) during the Concession Period referred to initem 6. (Added 11 of 2007 s. 36)

A light rail vehicle operated on the North-west Railway under the Kowloon-Canton Railway Corporation
Ordinance (Cap 372) at any time outside the Concession Period referred to in item 6. (Amended 11 of
2007 s. 36)

A light rail vehicle operated on the North-west Railway within the meaning of section 2(1) of the Mass
Transit Railway Ordinance (Cap 556) during the Concession Period referred to in item 6. (Added 11 of
2007 s. 36)

A car used upon the tramway under the Tramway Ordinance (Cap 107) other than on a hire tramway
service.

A tramcar used upon the tramway under the Peak Tramway Ordinance (Cap 265).

Those parts of a ferry vessel operated under a franchise or a licence granted under the Ferry Services
Ordinance (Cap 104) opened, kept or used for or in connection with the carriage of passengers or to which
the passengers have or are permitted to have access.

(Added 9 of 1992 s. 16)

Schedule;

2 DESIGNATED NO SMOKING AREAS AND EXEMPT L.N. 16 of 2010 |15/04/2010
AREAS

©CONDUTAWN P §

[section 3(1) & (1AA)]
PART 1

DESIGNATED NO SMOKING AREAS

Type of area

Any cinema, theatre or concert hall.
Any public lift.

Any escalator.

Any amusement game centre.

Any child care centre.

Any school.

Any specified educational establishment.
Any approved institution.

Any place of detention.
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10.
11.
12.
13.
14.
15.

16.

17.

18.
19.

20.

[tem

Any place of refuge.

Any reformatory school.

Any hospital.

Any maternity home.

Any public pleasure ground other than a bathing beach.

The following areas within any bathing beach-

(a) any part of the waters set aside for the sole use of swimmers under section 10 of the Bathing Beaches
Regulation (Cap 132 sub. leg. E) (which includes any beach raft and any other thing on the surface of or
above those waters);

(b) the shore covered with sand or stones, together with any structure, showering facilities or natural feature
on such shore; and

(c) any area specified under section 107(3) of the Public Health and Municipal Services Ordinance (Cap 132)
to be used as a barbecue area, camp site or children's play area.

The following areas within any public swimming pool-

(&) any swimming pool;

(b) any sidewak immediately adjacent to the swimming pool;

(c) any diving board or other apparatus or facility adjoining the swimming pool; and

(d) any spectator stand.

The following areas within any stadium-

€) any pitch;

(b any running track;

(© any sidewak immediately adjacent to the pitch or running track; and
(d) any spectator stand.

The Hong Kong Wetland Park designated under section 24(1) of the Country Parks Ordinance (Cap 208).
An indoor areain-

€) any shop, department store or shopping mall;
(b any market (whether publicly or privately operated or managed);
(c) any supermarket;

(d) any bank;

(e any restaurant premises,

() any bar;

(9 any karaoke establishment;

(h) any mahjong-tin kau premises;

(i) any bathhouse;

()] any massage establishment;

(k) any residential care home;

() any treatment centre; or

(m) any communal quarters (as defined in Part 3).

Anindoor areain aworkplace or public place to the extent that it is not an area described in any other itemin
this Part.

PART 2
EXEMPT AREAS

Type of area

An areadescribed in item 20 of Part 1 that is situated in domestic premises.

Type 1 private quarters (as defined in Part 3).

Type 2 private quarters (as defined in Part 3) that are not situated within any of the following-
(a) achild care centre;

(b) aschooal;

(c) aspecified educational establishment;

(d) an approved institution;

(e) aplace of detention;
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10.

11.

(f) aplace of refuge;

(g) areformatory school;

(h) ahospital;

(i) amaternity home.

A bedspace apartment in respect of which alicence or certificate of exemption issued under the Bedspace

Apartments Ordinance (Cap 447) isin force.

A room or suite of roomsin ahotel or guesthouse if-

(&) alicence or certificate of exemption issued under the Hotel and Guesthouse Accommodation Ordinance
(Cap 349) isin force in respect of the hotel or guesthouse; and

(b) the room or suite of roomsis being hired for use as slegping accommodation.

An area designated by the Airport Authority as a smoking area as referred to in section 16 of the Airport

Authority Bylaw (Cap 483 sub. leg. A).

An areain acorrectional facility that is set aside for smoking by prisoners who are allowed to do so in

accordance with orders under rule 25 of the Prison Rules (Cap 234 sub. leg. A).

An areathat is-

@ situated within a public pleasure ground other than a bathing beach; and

(b) specified under section 107(3) of the Public Health and Municipal Services Ordinance (Cap 132) to be
used as a smoking area.

A room designated for cigar tasting in ashop if al the following requirements are complied with-

(8) theshopisengaged intheretail sale of cigars;

(b) nothing except cigars and cigar accessories are offered for sale in the shop;

(c) theroomisnot used for smoking except for the purpose of tasting the cigars, or samples of the cigars,
that are sold or offered for sale in the shop;

(d) theroom isindependently ventilated and completely partitioned off from the remainder of the shop; and

(e) no natural person isrequired to enter the room whileit is being occupied for cigar tasting (whether or not
he could have been required to do so by contract or otherwise).

A room designated for tobacco tasting in the manufacturing or business premises of a business engaged in the

tobacco trade if al the following requirements are complied with-

(a) thebusinessisnot engaged in the retail sale of tobacco products,

(b) thetobacco tasting is carried out for the purpose of conducting research and development or quality
control of tobacco products in the normal course of the business;

(c) theroomisonly used for carrying out the tobacco tasting;

(d) theroom isindependently ventilated and completely partitioned off from the remainder of the premises;
and

() no natural person, other than one who carries out the tobacco tasting, is required to enter the room while
it is being occupied for the tobacco tasting (whether or not he could have been required to do so by
contract or otherwise).

An area set aside by the Director of Immigration under rule 11A of Schedule 1 to the Immigration (Treatment

of Detainees) Order (Cap. 115 sub. leg. E) in a place specified in Schedule 2 to that Order for smoking by

persons detained there. (L.N. 16 of 2010)

PART 3

INTERPRETATION

In this Schedule-

"communal quarters’ (3 fi5<) means any premises that are the living accommodation provided by an employer to

2 or more employees, or to those employees and their families, whether or not any monetary consideration is
received by the employer for providing the accommadation, but does not include-

(@ any room occupied exclusively by one employee, or by that employee and his family, within any such
accommodation; and

(b) any such accommodation that is, or forms part of, the private dwelling of the employer or any other
person;

"Type 1 private quarters' (55—2%EF. A fE2) means any premises that comply with the following requirements-
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(@) the premises are the living accommodation provided by an employer to one employee, or to that
employee and his family, whether or not any monetary consideration is received by the employer for
providing the accommodation;

(b) the accommodation is occupied exclusively by that employee, or by him and his family; and

(c) the block of building in which the accommodation is situated consists only of such accommodation
and the common parts (if any) shared by such accommodation;

"Type 2 private quarters' (55 _JEF. A fE ) means any premises that comply with the following requirements-

(8) the premises are the living accommodation provided by an employer to one employee, or to that
employee and his family, whether or not any monetary consideration is received by the employer for
providing the accommodation;

(b) the accommodation is occupied exclusively by that employee, or by him and his family;

(c) the accommodation is permanently and completely partitioned off from the remainder of any area
described in Part 1 within which the accommodation is situated; and

(d) none of any window, door or other closeable opening of the accommodation opens to an indoor part of
that area (except acommon part).

(Schedule 2 replaced 21 of 2006 s. 21)

|Schedule:  [3 |(Repealed 21 of 2006 s. 22) 21 of 2006 |01/01/2007 |
|Schedule:  [4 |(Repealed 21 of 2006 s. 23) |21 of 2006 |01/01/2007 |
Schedule: |5 EXEMPTION FROM SECTION 3(2) OF THIS 21 of 2006 01/01/2007
ORDINANCE
[section 3(2A)]

Exemption for live performance or recording for
film or television programme

1. Interpretation of Schedule5

(1) Inthis Schedule-
"film" (B552) means afilm within the meaning of section 2(1) of the Film Censorship Ordinance (Cap 392);
"live performance” (¥R 1535 8) means a performance given or done before a live audience, whether on payment or
otherwise, and includes the final rehearsal of the performance;
"performance” (FZ78) means any play, show, entertainment or any other kind of performance;
"smoking act" (I /% Ef{F) means smoking or carrying alighted cigarette, cigar or pipe;
"television programme" (ZE /i £ E/) means a television programme within the meaning of section 2(1) of the
Broadcasting Ordinance (Cap 562).
(2) For the purposes of this Schedule, avenue is a designated performance venue if it is-
(@) situatedin-
(i) aschoal other than one that provides any nursery, kindergarten or primary education within the
meaning of section 3(1) of the Education Ordinance (Cap 279); or
(i) aspecified educational establishment; and
(b) designated by the manager of that school or establishment as a venue for any live performance.

2. Exemption for live performance
For the purposes of section 3(2A) of this Ordinance, a person who does a smoking act in a no smoking area is

exempt from section 3(2) of this Ordinance if he proves that-
(@ heisperforming in alive performance, and his smoking act forms part of the performance;
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(b) the no smoking areain which the live performance takes place is not a school or specified educational
establishment except a designated performance venue;

(c) the manager of the no smoking area has given his prior permission for the live performance with the
smoking act to take place in the no smoking area, and in the case of a designated performance venuein
a secondary school within the meaning of section 3(1) of the Education Ordinance (Cap 279), that
prior permission has been given in writing;

(d) thelive performance takes place only within the time and at the location permitted by the manager; and

(e) thesmoking act complies with all the requirements specified in relation to such an act under section 4.

3. Exemption for recording for film or television programme

For the purposes of section 3(2A) of this Ordinance, a person who does a smoking act in a no smoking areais
exempt from section 3(2) of this Ordinance if he proves that-

(@ heisperforming in aperformance, and his smoking act forms part of the performance;

(b) the performance is being recorded for the production of afilm or television programme (whether live
or otherwise);

(c) thefilm or television programme is not, and does not form part of, a tobacco advertisement;

(d) the manager of the no smoking area in which the performance takes place has given his prior
permission for the performance with the smoking act to take place in the no smoking area, and in the
case of a school that provides any nursery, kindergarten, primary or secondary education within the
meaning of section 3(1) of the Education Ordinance (Cap 279), that prior permission has been given in
writing;

(e) the performance takes place only within the time and at the location permitted by the manager; and

(f) the smoking act complies with al the requirements specified in relation to such an act under section 4.

4.  Specified requirementsfor smoking act

For the purposes of sections 2(e) and 3(f), the following are the requirements specified in relation to a smoking
act-
(8) the act does not expressly or impliedly induce, suggest or request any person to purchase or smoke any
tobacco product;
(b) the act does not illustrate smoking in a manner that is calculated, expressly or impliedly, to promote or
encourage the use of any tobacco product;
(c) theact doesnot illustrate the package of any tobacco product; and
(d) the act does not illustrate any quality of any tobacco product except for the purpose of publicizing the
harm of smoking.
(Schedule 5 added 21 of 2006 s. 24)

Schedule: |6 TRANSITIONAL PROVISIONS RELATING TO SMOKING|21 of 2006 01/01/2007
(PUBLICHEALTH) (AMENDMENT) ORDINANCE 2006

[section 19]
PART 1

REQUIREMENTS RELATING TO TOBACCO
PRODUCT PACKAGING

1. Interpretation of Part 1

In this Part, "appointed day"* (¥5 7 HHH) means the day on which the Smoking (Public Health)(Amendment)
Ordinance 2006 (21 of 2006) is published in the Gazette.

2. Saleof tobacco productswith pre-amendment
health war nings, etc.
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(1) During the 12 months after the appointed day, compliance with the relevant provisions of this Ordinance as
in force immediately before the appointed day shall, for the purposes of sections 8 and 9 of this Ordinance, be deemed
to be compliance with the relevant provisions of this Ordinance.

(2) In this section, "relevant provisions' (5 & #H ) means the provisions relating to health warnings and

indication of tar and nicotine yields.
3. Offencerelating to tobacco product packaging

No prosecution shall be brought under section 10(3) of this Ordinance in respect of an act done during the 12
months after the appointed day if that act would not have constituted an offence under that section as in force
immediately before the appointed day.

PART 2

DEFERMENT OF SMOKING BAN IN
LISTED ESTABLISHMENTS

1. Interpretation and application
of Part 2

(1) InthisPart—
"Appeal Board" (_I*5fZ: £ &) means the Appeal Board established by section 12;
"certificate of compliance" (& 1% HHE) means a certificate of compliance within the meaning of section 2 of the
Clubs (Safety of Premises) Ordinance (Cap 376);
"club-house" (& 11F-) means a club-house within the meaning of section 2 of the Clubs (Safety of Premises) Ordinance
(Cap 376);
"designated mahjong room" (5 %€ Jiiii /& 2) has the meaning assigned to it by section 5(2);
"Director" (3 4£%) means the Director of Health;
"displayed name' (J& 1~ 44 1), in relation to an establishment, means any name, style or description of the
establishment that appears—
(@) outside the establishment; or
(b) onasignboard or any advertising structure relating to the establishment;
"exclusive entrance" (E£ A []), in relation to an establishment, means an entrance that leads exclusively to the
establishment;
"licensee" (Fff#H A) means a licensee within the meaning of regulation 2(1) of the Dutiable Commodities (Liquor)
Regulations (Cap 109 sub. leg. B);
"liquor licence" (JE5#) means a liquor licence within the meaning of section 2(1) of the Dutiable Commodities
Ordinance (Cap 109);
"list of qualified establishments' (& & f% 5754 E) means the list maintained under section 7(1);
"listed establishment” (¥1/HH 15 AT) means an establishment with its name and address included in the list of qualified
establishments;
"person in charge” (B & A\)—
(& in relation to a qualified bar that complies with section 4(1)(c)(i), means the licensee of the liquor
licencethat isin force in respect of the bar;
(b) in relation to a qualified bar that complies with section 4(2)(b), means the person who has made an
application described in that section;
(c) inrelation to a qualified club, means the person in whose name the certificate of compliance for the
club-house isissued;
(d) inrelation to a qualified nightclub, means the licensee of the liquor licence that isin force in respect of

the nightclub;
(e) inrelation to a bathhouse, means the person to whom a licence in respect of the bathhouse is granted

Cap 371 - SMOKING (PUBLIC HEALTH) ORDINANCE 20



under the Commercia Bathhouses Regulation (Cap 132 sub. leg. I);
(f) in relation to a massage establishment, means the person to whom a licence to operate the
establishment isissued under the Massage Establishments Ordinance (Cap 266); and
(9) inrelation to mahjong-tin kau premises, means the person to whom alicence is issued in respect of the
premises under section 22(1)(b) of the Gambling Ordinance (Cap 148);
"prescribed sign” (ETHAREEE) has the meaning assigned to it by section 8(2);
"qualified bar" (& &%) has the meaning assigned to it by section 4;
"qualified club" (& &5 E AlT) has the meaning assigned to it by section 5(1);
"qualified establishment" (& & %15 A1) has the meaning assigned to it by section 3;
"qualified nightclub” (& & #87& #8€) has the meaning assigned to it by section 6.
(2) This Part does not apply to any premises that are under the management and control of the Government.

2. Smoking ban deferred in listed establishments

Despite section 3(1) of this Ordinance, a designation of no smoking area under that section does not have effect
before 1 July 2009 in relation to an indoor area if and only for so long as—
() thearea—
(i) isadesignated mahjong room in alisted establishment that is aqualified club; or
(ii) isinany other listed establishment; and
(b) aprescribed signisdisplayed in relation to the establishment in accordance with section 8(1).

3. Qualified establishment

(1) For the purposes of this Part, an establishment is a qualified establishment if and only for so long as—

(@) theestablishment is—

(i) aqudlified bar;
(i) aqualified club;
(iii) aqualified nightclub;
(iv) abathhouse;
(v) amassage establishment; or
(vi) mahjong-tin kau premises; and
(b) the establishment complies with al the entry restrictions.

(2) For the purposes of subsection (1)(b), an establishment complies with all the entry restrictions if —

(& no person under the age of 18 yearsis permitted to enter the establishment;

(b) no person can enter the establishment except through an exclusive entrance;

(c) asign in Chinese and English is placed and kept in place in a prominent position at each exclusive
entrance of the establishment indicating that no person under the age of 18 years is permitted to enter
the establishment; and

(d) such signsare maintained in legible condition and good order.

4. Qualified bar

(1) For the purposes of this Part, an establishment is a qualified bar if all the following requirements are
complied with—

(@) theestablishment isabar as defined in section 2 of this Ordinance;

(b) the establishment is permanently and completely partitioned off from any other establishment;

(c) either—
(i) aliquor licence specifying the bar and no other premises as the licensed premises is in force in

respect of the establishment; or

(i) al the requirements specified in relation to the establishment in subsection (2) are complied with;

(d) no displayed name of the establishment contains "J4Z2", " fE", "&EE", "KH7OK", "HgnH",
"restaurant”, "cafe", "karaoke", "internet” or similar expressions; and

(e) theestablishment is not engaged primarily in the sale or supply of meals.
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(2) For the purposes of subsection (1)(c)(ii), the following are the requirements specified in relation to the
establishment—
(& aliquor licence specifying the bar as well as other premises as the licensed premises is in force in
respect of the establishment;
(b) an application has been made under Part |11 of the Dutiable Commodities (Liquor) Regulations (Cap
109 sub. leg. B) seeking a liquor licence that specifies the bar and no other premises as the licensed
premises; and
(c) either—
(i) theapplication has not been withdrawn or refused yet; or
(i) if the application has been refused, the decision to refuse the application is under appeal and has
not been confirmed yet.

5. Qualified club and designated mahjong room

(1) For the purposes of this Part, an establishment is a qualified club if al the following requirements are
complied with—
(@) theestablishment is a club-house in respect of which a certificate of complianceisin force;
(b) the club-house is open 24 hours on any day on which it is open to members and their accompanied
guests; and
(c) theestablishment consists of at least 10 designated mahjong rooms.
(2) For the purposes of this Part, aroom in an establishment is a designated mahjong room if —
(8 theroom isfurnished and used for the purpose of playing mahjong; and
(b) theroomis permanently and completely partitioned off from the remainder of the establishment.

6. Qualified nightclub

For the purposes of this Part, an establishment is a qualified nightclub if all the following requirements are
complied with—
(a8 aliquor licenceisinforcein respect of the establishment;
(b) either—
(i) each displayed name of the establishment in Chinese contains the expression "7 & in plain
and readily legible characters; or
(ii) each displayed name of the establishment in a language other than Chinese contains the
expression "night club™ or "nightclub™ in plain and readily legible |etters;
(c) no displayed name of the establishment contains " /452", " FE", "L EE", " g IE", “FguE",
"restaurant”, "cafe", "bar", "internet" or similar expressions; and
(d) the establishment is not open for business between 6 am. and 12 noon on any day.

7. List of qualified establishments

(1) The Director shall maintain a list containing the name and address of each qualified establishment notified
under this section.

(2) The person in charge of a qualified establishment may request the Director to include the name and address
of the establishment in the list of qualified establishments by submitting to the Director a notification in a form
specified by the Director.

(3) The person in charge shal in the notification make a statement declaring that all the information given in
the notification is true, correct and complete.

(4) After receiving a duly completed notification submitted under this section in respect of an establishment,
the Director shall include the name and address of the establishment in the list of qualified establishments.

(5) The Director shall make the list of qualified establishments available for inspection by the public, free of
charge, during the ordinary opening hours of his office.

8. Listed establishment to display prescribed sign
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(1) The personin charge of alisted establishment shall ensure that—
(@) aprescribed signisplaced and kept in place—
(i) in the case of a listed establishment that is a qualified club, in a prominent position at the
exclusive entrance of each designated mahjong room in the club; and
(if) inthe case of any other listed establishment, in a prominent position at each exclusive entrance
of the establishment; and
(b) such signsare maintained in legible condition and good order.
(2) For the purposes of this Part, asign is aprescribed sign if it complies with al the following specifications—
(8) itissquarein shapeand each sideisat least 15 centimetres in length;
(b) itissurrounded by ablack line as demarcation and the background colour is white;
(c) itreads—
(i) inthe case of alisted establishment that is a qualified club, "[tt B2 & B D Fr Y58 E il
KB - kG FrEYIARE (BE(AS R B RE]) FMEraERGmaE - s
A 20097 H 1H B B 25 [E R 72 - This is a designated mahjong room in a qualified
club that has been included in the list of qualified establishments maintained under the Smoking
(Public Health) Ordinance. The smoking ban will apply to this room with effect from 1 July
2009."; and
(if) in the case of any other listed establishment, " ELIZFTEXT AR (BB (2 A 42 R E1)
fHEFH S ERGIT G E - STy = N &R 20004E7 H 1 H & i 25 ERHUE -
This establishment has been included in the list of qualified establishments maintained under the
Smoking (Public Health) Ordinance. The smoking ban will apply to an indoor area in this
establishment with effect from 1 July 2009."; and
(d) all charactersand letters are printed in black and are plain and readily legible.
(3) The manager of a no smoking areathat is not in alisted establishment shall ensure that no prescribed sign,
or any other sign implying or suggesting that smoking is permitted in the area, is displayed in or outside the area.
(4) A person who fails to comply with subsection (1) or (3) commits an offence and is liable on summary
conviction to a fine at level 5 and, in the case of a continuing offence, to a further penalty of $1500 for each day
during which the offence continues.

9. Removal of name and address from list of
qualified establishments

(1) Wherethereis any change in any information given in the notification submitted under section 7 in respect
of alisted establishment, and as a result the establishment is no longer a qualified establishment, the person in charge
of the establishment shall, within 10 days after the change, inform the Director of the change by submitting to the
Director a notification in aform specified by the Director.

(2) Without prejudice to subsection (1), if the person in charge of a listed establishment wishes to have the
name and address of the establishment removed from the list of qualified establishments, he may request the Director
to do so by submitting to the Director a notification in a form specified by the Director.

(3) After receiving a notification submitted under this section in respect of a listed establishment, the Director
shall remove the name and address of the establishment from the list of qualified establishments.

(4) If it otherwise comes to the knowledge of the Director that a listed establishment is no longer a qualified
establishment or section 8(1) is not complied with, the Director may, on his own initiative, remove the name and
address of the establishment from the list of qualified establishments.

(5) The Director shall not make a decision under subsection (4) in respect of a listed establishment without
giving the person in charge concerned prior written notice and an opportunity to make a written representation within
14 working days after the issue of the prior natice.

(6) A person who fails to comply with subsection (1) commits an offence and is liable on summary conviction
toafineat level 5.

10. Defenceto offencesunder Part 2

In any proceedings for an offence under this Part, it is a defence for the person charged to prove that—
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(@) the offence was committed without his knowledge or consent; and
(b) hehad exercised al due diligence to prevent the commission of the offence.

11. Appeal to Appeal Board against Director's
decision

(1) A person aggrieved by a decision of the Director under section 9(4) may, within 14 days after the decision,
appeal to the Appeal Board by giving a notice of appeal to the Secretary stating the substance of the matter and
reasons for the appeal .

(2) An appeal under this section against a decision does not suspend the decision.

12. Constitution of Appeal Board

() Thereis established an Appeal Board for the purpose of hearing and determining an appea under section
11.

(2) The Appeal Board isto be constituted according to this section.

(3) Where anotice of appeal is given under section 11, the Secretary shall appoint 3 members from the Appeal
Board Panel constituted according to section 13 to serve as members on the Appeal Board for the purpose of hearing
and determining the appeal to which the notice relates.

(4) The Secretary shall appoint one of those 3 members to be the Chairman of the Appeal Board in the hearing
of that appeal.

(5) If a matter involved in an appeal may give rise to a conflict of interest between a person's duties as a
member on the Appeal Board and his pecuniary or other persona advantage, the Secretary shall not appoint that
person to serve as amember on the Appeal Board for hearing and determining that appeal .

13. Constitution of Appeal Board Panel

(1) Subject to subsection (2), the Secretary shall appoint an Appeal Board Panel ("the Panel") consisting of
such persons as he considers suitable to serve as members on the Appea Board.

(2) A public officer is not eligible for appointment to the Panel.

(3) Appointment under subsection (1) shall be for such period as the Secretary may determine.

(4) A member of the Panel may resign his office by giving notice in writing to the Secretary.

(5) The Secretary shall publish in the Gazette notice of every appointment under subsection (1).

(6) Upon his appointment, a member of the Panel shall submit to the Secretary, in a form specified by the
Secretary, a statement setting out the particulars of any matter that may give rise to a conflict of interest between his
duties as a member of the Panel and his pecuniary or other personal advantage.

(7) Wherethereis any change in any matter set out in a statement submitted under subsection (6), the member
shall, within one month after the change, submit to the Secretary another statement setting out the change.

14. Proceedings before Appeal Board

(1) The Chairman of the Appeal Board shall notify the appellant and the Director of the date, time and place of
the hearing of the appeal.

(2) The Chairman shall fix the date of the hearing on—

(@) adatethat iswithin 14 working days after the receipt of the notice of appeal; or
(b) alater dateif requested by the appellant.

(3) The hearing of the appea shall be conducted in public unless the Chairman of his own motion, or at the
request of the appellant or the Director, orders that all or any persons should be excluded from the whole or any part of
the hearing.

(4) The appellant and the Director may be represented by an agent or legal representative at the proceedings
before the Appeal Board.

(5) The Appeal Board shall determine its procedure for hearing the appeal.

15. Powersof Appeal Board
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(1) The Appea Board may—
(a) order aperson to attend before the Board and give evidence; and
(b) order aperson to produce documents.
(2) The Appea Board may confirm or revoke the decision of the Director appealed against.
(3) The decision of an Appeal Board on an appeal shall be binding on the appellant and the Director and shall
befinal.
(4) The Appea Board shall notify the appellant and the Director of its decision and the reasons for it.

16. Expiry of Part 2

This Part shall expire on 1 July 2009.
(Schedule 6 added 21 of 2006 s. 42)

Note:
% appointed day: 27 October 2006.
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